Auctions—cont. 
takeover bids—cont. 
irrevocable commitment valid despite 
notification failure, 117-120 
Australia 
electronic funds transfer 
action against beneficiary’s bank, 
52-55, 67-69 
action against originator’s bank, 51-52, 
65-67 
contractual liability, 51-58 
equitable actions against bank, 55-58 
reform, 48, 51, 64-69 
good faith in joint ventures 
case law, 272-275, 286 
comparison between Australian, 
English and United States law, 
275-277 
Avoidance 
utmost good faith 
insurance contracts, post-formation 
duty, 260-262, 347, 351-352, 
357-358, 359-363, 370, 371, 394 
Awards 
commercial arbitration and Lesotho 
Highlands decision, 745-751 


Bailment 
securities and intermediaries See 
Intermediaries 
Banker customer relationship 
contractual liability 
action against beneficiary’s bank, 
52-55, 67-69 
action against originator’s bank, 51-52, 
65-67 
equitable actions against bank, 55-58 
electronic funds transfer, 49-51, 64-69 
Banking 
professional negligence 
clearing banks, 135-136, 140 
Banking supervision 
privileged communications 
banking supervision, 231-234 
Bankruptcy 
insurance contracts disclosure statement 
See Insurance contracts 
Banks 
bills of exchange 
payments by mistake, 326-327 
commercial credits See Commercial 
credits 
Price v Neal rule, 340-342 
repayments and commercial credits See 
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mistake 
payment by, 326-327 
Bills of lading 
documents of title 
attributes of, 773-775 
breach of bailment action, 775-776 
carriage by sea delivery terms, 774, 
777-778 
common law, 772-778 
Hague and Hague-Visby rules, 
765-767, 768-770, 778-779 
limit of liability, 771, 774 
meaning, 762 
other documents, 778 
Rafaela § decision, 762, 763-765, 
778-779 
sea waybills, 762, 772 
straight bill of lading, 762, 770-773 
straight bill of lading and Carriage of 
Goods by Sea Act 1992, 770-772 
types of, 762-763 
why require a document of title? 
767-770 
Board of directors 
corporate governance 
board in the knowledge-based view, 
443, 445-446 
changes due to developments, 468-469 
collective responsibility, 469-470 
German management, 451-456, 
460-461 
German supervisory board, 450-451, 
456-460, 460-461 
“part-timers” roles and 
responsibilities, 470-471 
teamwork, 446-449 
United Kingdom/ German 
comparisons, 468-471 
directors powers and duties 
changes due to developments, 468-469 
collective responsibility, 469-470 
distinction between types of directors 
acknowledged by courts, 466-468 
Germany, 453-456 
German management board, 451-456, 
460-461 
German supervisory board, 450-451, 
456-460, 460-461 
no distinction between types of 
directors, 465-468 
“part-timers” roles and 
responsibilities, 470-471 
Germany 
boards and knowledge creation 
conclusions, 471-472 
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Board of directors—cont. 


Germany—cont. 
bye-laws, 452-453 
collective responsibility, 469-470 
directors powers and duties, 453-456 
equal rights as prerequisite for 
collective responsibility, 452 


equal rights and supervisory board, 457 


legal framework for public companies, 
449-450 

management board, 451-456 

management board role and 
composition, 451-452 

management and supervisory boards 
changes in role, 460-461 

“part-timers” roles and 
responsibilities, 470-471 

supervisory board, 450-451, 456-460 

supervisory board role and 
composition, 456-457 

supervisory board rules of internal 
procedure, 457-460 

two-tier board system, 449-461 

two-tier board system and the 
supervisory board, 450-451 

United Kingdom comparisons, 
468-471 

non executive directors 

changes due to developments, 468-469 

corporate governance linkages, 
448-449 

distinction between types of directors 
acknowledged by courts, 466-468 

no distinction between types of 
directors, 465-468 

“part-timers” roles and 
responsibilities, 470-471 

role, 464, 466-468 

teamwork, 446-449 

knowledge 

board in the knowledge-based view, 
443, 445-446 

boards and knowledge creation 
conclusions, 471-472 

corporate governance linkages, 
448-449 


origins of knowledge-based view of 
rm, 443-445 
teamwork, 446-449 
United Kingdom 
background, 461-462 
collective responsibility, 462-463 
German comparisons, 468-471 
non executive director role, 464 


unitary board system, 461-468 


database right 
Court of Appeal and British 
Horseracing Board, 424-425 
database, nature of, 431-432 
databases, nature of copyright, 425-427 
databases within Database Directive 
and sui generis rights, 419-420 
European Court of Justice British 
Horseracing Board decision, 
421-422, 424-425 
“intellectual creation”, databases and 
software comparison, 428, 429-432 
intellectual creativity as ground for 
database copyright, 428, 436-439, 
441-442 
intellectual creativity test, 
accommodation in copyright law, 
428, 433-436, 441-442 
intellectual creativity test, desirability 
or necessity, 428, 432-433 
intellectual creativity, variable concept, 
439-441 
nature of databases covered by 
Database Directive, 429 
UK courts and British Horseracing 
Board, 415-418, 424-425 
Breach of contract 
directors’ powers and duties 
fidelity, 252-254 
Break clauses 
business tenancies 
fresh evidence, 242, 245-246 
redevelopment, 241-242, 243, 244-246 
renewal, 241, 243-247 
Business law see Commercial law 
Business tenancies 
renewal 
break clauses, 241, 243-247 
business meaning, 235-240 
extant tenancy and regard to all 
circumstances, 240-243, 245 
fresh evidence, 242, 245-246 
not for profit organisations, 235-240 
redevelopment, 241-242, 243, 244-246 
sports facilities, 235-236, 239 


good faith in joint ventures 
case law, 272-275, 286 
intermediaries and securities 
indirect holdings generally, 289-290, 
323-324 
proprietary rights and common law 
view of relationship with investors, 
299-301, 323 
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Carriers liabilities—cont. 
intermediaries and securities—cont. common carriers—cont. 
transfer of indirectly held securities, legal requirement to carry “watering 
297-299 down’”’, 565-566 


Canada—cont. 


Cargo obligations, 563-571 
bills of lading and documents of title See reasonable charges, 566-571 
Bills of lading “reasonable charges”” meaning 569-570 
Carriage of goods “reasonable charges” obligation now a 
See also Common carriers dead letter, 570-571 
carriers liability strict liability limitation, 559-562 
air, 586-587 strict liability modern standard Terms 
barges, 589-590 and Conditions, 561-562 


black cabs, 582-584 

common carrier concept, 548-552 

common carrier's lien, 547, 571-573 

compulsion to carry, 563-566 

ferries, 590 

general ships, 591 

land transport (1066-1479), 548-550 

lien and modern Terms and 
Conditions, 573 

lighters, 588-589 

obligations, 563-571 

passenger transport, 551-552, 582-586, 
590 


Passenger Transport Executive, 
584-586 

road transport, 551-552, 581-586, 
593-594 

strict liability, 552-562 

reasonable charges, 566-571 

water, 588-591, 594-596 


Carriage by sea 


bills of lading and documents of title See 

Bills of lading 

international carriage of goods 

UNCITRAL carrier’s responsibility 
for goods, 652-653, 655 

UNCITRAL draft instrument on 
carriage of goods, background, 
647-649 

UNCITRAL draft instrument, 
conclusions on, 656 

UNCITRAL draft instrument, 
multimodal transport, 649-652, 656 

UNCITRAL draft instrument, 
intended door-to-door scope, 
652-656 


Carriers liabilities 


common carriers 

carriers charges in London 1215-1757, 
566-568 

carriers charges outside London 
1691-1727, 568-569 

common law liabilities, 546-547 

legal requirement to carry, 563-565 
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strict liability public policy reason, 
558-559 

strict liability time of imposition, 
553-555 


passenger transport 


black cabs, 582-584 

Passenger Transport Executive, 
584-586 

road transport 1479-1911, 551-552 


Change of position 
commercial credits 


repayment, 331-332 


Charterparties 
International Ship and Port Facility 


Security Code (ISPS) 

additional costs, 374, 375-376, 389, 
390-391 

charterer’s obligations, 387 

clauses, 373-375, 384-385, 393 

clauses really necessary? 375-384 

contract terms, 377-380, 381-382 

delay risks, 378-380, 382-383, 387-389, 
390 

frustration, 382 

new time charterparties, 393 

new voyage charterparties, 385-393 

old charterparties, 382-384 

ports, 373, 374, 377, 387-389 

ports nomination, 391-392 

ports and previous calls, 392-393 

pro-charterer oilvoys, 389-390 

risk allocation, 375-376 

risk management, 373, 375-376 

safety at sea, 374, 378-379, 382-383, 
385-386 

security precautions, 373-374, 383, 
384, 385-386, 387, 390, 392-393 

summary, 373-375 

time charter parties and ISPS 
provisions, 380-382, 393 

unamended forms, 382 

voyage charterparties without ISPS 

provisions, 376-380, 393 
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Cheques 
foreign banks 
; fraud, 135-136 


assignment 
Contract Law, 487, 488-490 
General Principles of Civil Law, 487, 
488-489 
requirement for an agreement assumed, 
488-489 
mergers and acquisitions 
antitrust control before 2001, 599-600 
background, 599-605 
conclusion on, 616 
critical analysis of some important 
issues, 610-616 
current economic structure of China, 
600-603 
introductory overview, 597-599 
low industrial concentration, need for 
legislation view, 602-603 
low industrial concentration, no need 
for legislation view, 601-692 
mergers and acquisitions between 
foreign-invested enterprises, 605-607 
national enterprises protection, 
610-611 
potential conflict between regulation 
and law, 614-616 
recent developments on controlling 
mergers, 605-610 
regulation by China’s draft 
Anti-Monopoly Law, 609-610 
regulation of domestic enterprises by 
foreign investors, 607-609 
World Trade Organisation implications 
for China’s obligations, 611-612 
World Trade Organisation spurring 
need for regulation, 604-605 
City Code on Takeovers and Mergers 
acquisitions 
single shareholder, 128 
auction procedure 
implementation, 113-115 
market makers, 660-661 
QXL Ricardo ple Panel decision on, 
659-661 
refinement and breaches of Rule 38 
(exempt market makers), 659-661 
conditions 
cash offers conditions guidance, 
665-666 
Consultation Paper 2004/4 on 
conditions and preconditions, Code 
changes, 666-667 
offer invoking conditions, 131-132 


City Code on Takeovers and 


Mergers—cont. 
conditions—cont, | 
offer pre-conditions, 132-133 


offeree protection conditions, 134-135 
pre-conditions in firm offer, 133 
consultation 
Code Committee on conditions and 
preconditions, 666-667 
Code Committee on derivatives and 
options, 401-404, 662 
Code Committee on market dealings, 
662-665 
conditions and preconditions in offers 
and offer statements, 130-134 
no intention to bid statements, 129 
possible offer announcements, 129-130 
put up or shut up paper, 129 
derivatives, 128, 401-403 
disclosure, 117-118, 124-125, 402-403 
EC law 
Code changes and thirteenth EC 
Directive (2004/25), 408-409 
market makers, 660-661, 662 
markets 
Code changes and connected advisers, 
concert parties and associates, 
663-664 
Code changes and irrevocable 
commitments and letters of intent, 
664 
Code changes and response statement, 
662-665 
Code changes and Principal Traders, 
662 
Code changes and stock borrowing 
and lending/derivatives, 
664-665 
offers 
extension of dealings rules, 403-404 
offer period and equality of 
information to shareholders, 
657-658 
whitewash offers, 128-129 
options, 128, 404-403 
Panel on Takeovers and Mergers 
avoiding tactical litigation under legal 
framework, 406-407 
changes to Code, 408-409 
changes to jurisdiction, 407 
meetings and disclosure of “new” 
information guidance, 658 
meetings with selected shareholders 
guidance, 657-659 
new legal framework and constitution, 
405-406 
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City Code on Takeovers and 
Mergers—cont. 
Panel on Takeovers and Mergers—cont. 
post and pre-bid defences, 409-410 
self-regulation end in form, 404-410 

shareholders 
equality of information to, 657-658 
meetings with selected shareholders 
guidance, 657-659 
stock lending, 127 
takeover bids 
acting in concert and associate status, 
125-126 
cash offers conditions guidance, 
665-666 
condition on material adverse change, 
120-121 
connected and exempt principal 
traders, 122-124 
disclosure, 117-118, 124-125 
improvement statements, 121-122 
irrevocable commitments and letters of 
intent, 126-127 
market-related issues, 122-125 
possible improvement statements, 
121-122 
strategic review announcements, 121 
timetable extensions, 410-411 
Thirteenth EC Directive on Takeovers 
Self-regulation end in form, 404-410 
Clearing banks 
foreign banks 
fraud, 135-136 
implied indemnities, 135-136, 136-139 
warranties, 135-136, 139-140 
Commercial arbitration 
awards 
conflict of law, 747 
contract terms, 747, 748, 749-751 
currencies, 747-748, 750 
interest, 747, 749, 750 
Lesotho Highlands decision, 746-750 
review grounds, 745, 747-748, 749, 750, 
751 
serious irregularity, 745-746, 749-750 
Commercial credits 
demand guarantees, 342-343 
mistake, 326-327 
mistake as to time a special mistake? 344 
performance bonds, 342-343 
recourse on non-payment, 327-337 
silent confirmation, 337 
standby credits, 343-344 
Price v Neal rule, 340-342 
repayments 
advising bank position, 335-337 
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Commercial credits—cont. 


repayments—cont. 
advising bank and seller, 335-336 
advising bank and issuing bank, 
336-337 
authorised negotiation, 339-340 
change of position, 331-332 
common law cause of action, 329-331 
common law defences, 331-334 
confirming bank and issuing bank, 
334-335 
electronic documents, 334 
estoppel, 333 
fraud, 330-331 
issuing bank/confirming bank and 
seller, 328-334 
mistake, 329-330 
negotiation bank position, 337-342 
negotiation meaning, 337-338 
rights of recourse under negotiable 
instruments law, 328-329 
rule in Price v Neal, 340 
rules on acceptance of goods, 333-334 
silent confirmation, 337 
straight credit transactions, 327-337 
unauthorised negotiation, 338-339 
unjust enrichment, 329-330 
waiver, 331, 332-333 
Commercial law 
databases See Databases 
Common carriers 
See also Carriers liabilities 
carriage of goods 
air, 586-587 
barges, 589-590 
black cabs, 582-584 
common carrier's lien, 547, 571-573 
ferries, 590 
general ships, 591 
land transport 1066-1479, 548-550 
lighters, 588-589 
lien and modern Terms and 
Conditions, 573 
road transport, 551-552, 581-586, 
593-594 
water, 588-591, 594-596 
common carriers abolition of status 
consequences, 591-596 
common carriers and common law 
doctrine of deviation, 592-593 
common carriers and deviation in relation 
to road transport, 593-594 
common carriers meaning 
“common”, 547-548 
common law, 545-546 
concept of, 548-552 
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common carriers meani 
declaration that not a common carrier, 
577-578 
definition, 574-579 
objective determination, 576-577 
not common carriers, case law, 580-581 
not common carriers, contract, 581 
not common carriers, Conventions, 580 
not common carriers, legislation, 579 
prerequisites of a common carrier, 
574-575 
question of fact, 578-579 
common carriers obligations 
compulsion to carry, 563-566 
reasonable charges, 566-571 
common carriers and sea transport, 
594-596 
passenger transport 
black cabs, 582-584 
ferries, 590 
Passenger Transport Executive, 
584-586 
road transport 1479-1911, 551-552 
summaries, 574, 596 
Companies 
accountability 
turnaround specialists, 693-699 
corporate insolvency 
corporate rescue development, 
690-693, 707-708 
corporate rescue regulation, 695-697, 
698-699 
Society of Turnaround Specialists, 
693-695 
turnaround services, 697-699, 703-705 
turnaround specialists contribution, 
703-707 
turnaronnd specialists expertise and 
accountability, 693-699 
turnaround specialists and fairness, 
699-703 
directors powers and duties 
duties of disclosure, 252-257 
regulation and corporate rescue, 695-697, 
698-699 
shareholder remedies 
conflict of interest, proposed reforms, 
189-193 
reforms evaluation, 193-196, 206-208 
unfair prejudice remedy, 247-252 
Company incorporation 
markets for, “Delaware Syndrome” 
aspects of, 728-730 
British response, 722, 740 
creditor protection, 724-725 
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markets for, “Delaware 

Syndrome”—cont. 

Danish response, 722 

different European cultural 
environment, 732-733 

different European legal environment, 
733-738 

employee protection, 725-726 

Europe, who will play the part of 
Delaware? 742-743 

European Community response, 
723-727 

European Company Statute, 726 

European environment, 730-738 

European market, what evidence is 
there? 739-742 

European reaction to, 710-728, 738, 
743-744 

French response, 715-716, 718, 740 

German response, 716-719 

harmonisation of European company 
law, 723-726, 737-738 

meaning, 709-710 

Netherlands response, 719-721, 740 

operable in Europe? 728-743 

other national responses, 718-722 

prevention of fiscal benefit, 726-727 

race to the bottom a consequence of 
federalism? 738-739 

real seat current justification, 714-715 

real seat future, 715-718 

real seat origins and development, 
711-714 

real seat theory, 710-711 

Swiss response, 721-722 

United States origin and development, 
733-737, 743, 744 


Comparative law 


assignment 
China, 487-490 
English law on, 473, 474-484, 493 
Germany, 484-487 


Conflict of interest 


agency 
principal and agent relationship, 
163-165 
principal-agent decision-making, 168, 
176-177, 181-182 
Bhullar Bros and corporate opportunities 
Company Law White Paper and 
corporate opportunities, 680-682, 
688-689 
Court of Appeal’s decision, 676-678, 
688 
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Conflict of interest—cont. 
Bhullar Bros and corporate 
opportunities—cont. 
corporate opportunites concept, 
672-674 
corporate opportunities law, 669-674 
corporate opportunity doctrine (U.S.), 
670, 683-685, 688, 689 
directors powers and duties, 669-674, 
678-680 
disclosure, director’ duty, 678-680 
facts of case, 674-675 
no-profit rule, 671-672 
unfair prejudice remedy (s.459 
petition), 685-687 
board of directors 
decision rights strategy, 166-167, 
167-176, 202-204 
“derivative action”, 185-186, 188, 189, 
189-199 
legal strategies, 161, 165-67, 199-200 
legal strategy choice and influential 
factors, 199-206 
litigation decision, 159-161, 162-163, 
168-176, 182-183 
ratification, 185-187 
standards strategy, 166, 167, 176-185 
“trusteeship”, external, 179-181, 201, 
202, 204-205, 207-208 
“trusteeship”, internal, 177-179, 
180-181, 201, 202, 204-205, 207-208 
“trusteeship” strategy, 166, 167, 
176-181, 201, 202 
“collective action” 169-171, 173-174, 
187-188 
Law Commission 
proposed reforms, 189-193 
reforms evaluation, 193-196, 206-208 
law reform 
Company Law Review Steering Group 
recommendations, 196-199 
Law Commission, 189-196, 206-208 
present law, 185-189 
“proper plaintiff principle”, 185, 187-189 
ratification, 185-189, 191 
shareholders 
decision-making by shareholders, 166, 
168-176, 185-189, 202-206 
decision-making by shareholders as a 
whole, 166, 168-169 
decision-making by sub-set of 
shareholders, 166, 172-176 
“wrongdoer control”, 169, 171, 185, 
187, 188 
Conflict of laws 


forum non conveniens 


Conflict of laws—cont. 
forum non conveniens—cont. 
equitable actions against bank, 
55-58 
winding up, 36-37, 38-39, 40-47 
Contract of Employment 
directors 
breach of contract, 252-254 
Contract terms 
arbitration See Commercial arbitration 
International Ship and Port Facility 
Security Code (ISPS) 
clauses, 373-385, 393 
contract terms, 377-380, 381-382 
Contracts 
insolvency proceedings 
ability to perform issues, 499-501 
administrative receivership and 
administration effect, 520-521 
anticipatory breach, principles, 495, 
496-498, 499-501 
automatic termination clause, 494-495, 
496 
compulsory winding-up, 516-520 
dissolution, 509-513 
employment and agency, insolvency, 
496, 513-516 
insolvency, 495-496, 504-509, 513 
subsistence of, 494, 495-496 
termination during insolvency 
proceedings, 495, 496-498, 500-501 
voluntary winding-up, 520 
Contractual liability 
banker customer relationship See Banker 
Customer relationship; Electronic 
funds transfer 
good faith in joint ventures, 269-271, 272, 
280-285, 286 
Copyright 
character merchandising, 108-109 
commercial law 
disparity with intellectual property 
law, 209-210 
databases 
categories, 213-214, 216-217, 220 
commercial activities, 210, 214-220, 
229-230 
copyright differences, 222-223 
copyright protection or intellectual 
property right? 226-229 
definitions, 211 
intellectual property, 212-214, 229-230 
design rights 
Design Directive, 103-104, 107, 109 
designs, 103-106, 107-109 
New Zealand 
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Copyright—cont. 
New Zealand—cont. 
copyright law status, 210, 229-230 
databases in, 210, 211 
registered designs 
relationship with unregistered designs, 
103-105 
works of art, 107-109 
works of artistic craftsmanship, 105-107 
Corporate governance 
board of directors and knowledge See 
Board of directors 
company incorporation 
markets for, “Delaware Syndrome” 
See Company incorporation 
non executive directors 
duty of skill and care, 641-644 
Secretary of State v Swan and North, 
640, 644-647 
Corporate insolvency See also Companies, 
corporate insolvency 
insolvency proceedings 
administrative receivership and 
administration effect, 520-521 
anticipatory breach not triggered by 
insolvency, 495, 501-502 
anticipatory breach, principles, 495, 
496-498, 499-501 
commencement of, 495, 496-498, 508 
compulsory winding-up, 516-520 
context, 496-498 
displacement of management, 496, 
513-516 
dissolution effect on contracts, 
authorities, 509-510 
dissolution effect on contracts 
principle, 510-512 
employment contracts, 515-516 
entitlement to terminate contract, 495 
formal proceedings, 508-513 
insolvency amounts to inability 
perform argument, 504-505 
insolvent liquidation is breach of 
promise argument, 505-508 
insolvent liquidation is breach of 
promise authorities, 506-508 
insolvency proceedings and 
dissolution, 508-509, 513 
voluntary winding-up, 520 
winding-up order, approaches as other 
than termination of employment, 
518-520 
winding-up order, date as termination 
of employment, 516-518 
wrongful and fraudulent trading 
questions, 500 


Credit Unions 
public policy 
assessment conclusion, 638-639 
Central Services Organisation, 632-633 
development models, 618-622 
development of United Kingdom 
policy, 623-633 
devolution and credit unions, 633-638 
extent of financial exclusion in Great 
Britain, 628-629 
Government response, 627-631 
Government use of “old” model, 
criticism, 630-631 
Guatemalan model, 620-621 
“new model”, 617 
“old” or “social’”’ model, 618-620, 
627-628, 629 
Policy Action Team 14, 623-627 
Policy Action Team 14 Report 
recommendations, 624-625, 627 
Scotland, 636-638 
Treasury Credit Unions Task Force, 
626-627 
United States model, 621-622 
Wales, 634-636 
what is a credit union? 617-618 
Creditors 
compulsory winding up, 149-156 
creditors voluntary winding up, 152-156 
insolvent companies, 148-156 
solvent companies, 147-148 
winding up petitions, 148-149 
Cross border insolvency 
England 
jurisdiction, 28-32, 34-39, 40-47 
policy, 29-32 
requirements for courts’ discretion, 
32-34 
international developments, 28-29, 43-47 
UNCITRAL Model Law, 28, 43-46 
winding up 
policy considerations, 29-32 
requirements, 32-34 
Currencies 
commercial arbitration See Commercial 
arbitration 


Database right 
Database Directive 

copyright law harmonisation, 427-439, 
441-442 

copyright and sui generic rights 
relationship, 424 

Court of Appeal and British 
Horseracing Board, 424-425 

database, nature of, 431-432 
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Database Directive—cont. 
databases, nature of copyright, 425-427 
databases pure and complex, 436-437, 

439-441 
databases within and sui generis rights, 
419-420 
European Court of Justice British 
Horseracing Board decision, 
421-422, 424-425 
“intellectual creation”, databases and 
software comparison 428, 429-432 
intellectual creativity, flexible concept, 
437-439, 441-442 
intellectual creativity as ground for 
database copyright, 428, 436-439, 
441-442 
intellectual creativity as ground for 
copyright, 435, 441-442 
intellectual creativity test, 
accommodation in copyright law, 
428, 433-436, 441-442 
intellectual creativity test, desirability 
or necessity, 428, 432-433 
intellectual creativity test, types of 
work possible, 435-436 
intellectual creativity, variable concept, 
439-441 
investment of resources and database 
creation and obtaining contents, 
421-422 
literary copyright infringement, 
423-424, 441-442 
literary work, redefining, 434-435 
nature of databases covered by, 429 
originality and concept of creativity, 
426-427, 441 
originality, adoption of higher test of, 
428, 432 
software as intellectual creativity, 
429-430 
sui generis and copyright, 418-420 
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Defective products 


duty of care See Duty of care 


Derivative claims 


“derivative action” 
conflict of interest, 185-186, 188, 189, 
189-199 


Derivatives 


City Code on Takeovers and Mergers, 
extension of rules of disclosures, 
401-403 


Design right 


applied designs, 109-110 


General Index 


Design right—cont. 
character merchandising, 108-109 
components 
single design, 110-111 
functional effect 
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bills of lading See Bills of lading 
Duty of care 
defective products 
extension of duty to, 524-525, 526-527, 
534-535, 536-537, 538 
public policy factor, 536-537 


[2005] J.B.L., NovemBer Issue; © Sweet & MAXWELL AND CONTRIBUTORS 


d 


General Index 


Duty of care—cont. 
economic loss 
extension of duty to, 522, 525, 526-527, 
534-537, 538 
public policy factor, 536-537 
proximity 
element in duty of care, 530-531, 538 
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Court of Appeal and British 
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facets of the singular duty and 
fragmentation, 364-365, 367-369 

facets of the singular duty and 
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bailment of intangible assets, 306-309 
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299-301, 324 
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shortfalls, 321-323 
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decision at first instance, 524-525 
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public procurement—cont. 

funding services of general interest, 
344, 25, 27 

needs having non-commercial or 
industrial.character, 4-6 

public nature of, 10-12 
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acquisition 


128-129 
single shareholder, 128 
auction, 113-120 


“collective action” 169-171, 173-174, 
cash offers conditions guidance, 665-666 


conflict of interest See also Conflict of causation, 119-120 
interest conditions 


decision-making, 166, 168-176, irrevocable commitments and letters of 


185-189, 202-206 intent, 126-127 


“derivative action”, 185-186, 188, 189, material change, 120121 
189-199 ' offer invoking conditions, 131-132 


ratification, 185-187 offer pre-conditions, 132-133 
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effect, 520-521 
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management effect, 513-516 
employment, voluntary winding-up 
effect, 520 
insolvency, 495-496, 504-513 
insolvency amounts to inability 
perform argument, 504-505 
insolvent liquidation is breach of 
promise argument, 505-508 
voluntary winding-up, 520 
winding-up order, as termination date, 
approaches to, 516-52 
Third parties 
assignment 
bifurcate nature of claims, 475-476 
interest and assignments without 
agreements difficulties, 492-493 
Trusts 
securities and intermediaries 
identified bulk of intangible assets and 
trusts, 313-315 
proprietary nature of indirectly held 
securities, 301-305 
security entitlement and assimilation of 
bailment and trust? 315-317 
trusts and certainty of subject matter, 
311-315 


Unfairly prejudicial conduct 
good faith in joint ventures, 280-285 
parent and subsidiary companies, 
247-252 
United States 
Company incorporation, markets for and 
“Delaware Syndrome” See also 
Company 
incorporation 
aspects of, 728-730 
European reaction to, 710-728, 738, 
743-744 
operable in Europe? 728-743 
origin and development, 733-737, 743, 
744 
conflict of interest and directors 
corporate opportunity doctrine (U.S.), 
670, 683-685, 688, 689 
electronic funds transfer 
contractual liability, 60-62 


United States—cont. 
electronic funds transfer—cont. 
liability of beneficiary’s bank, 62-64, 
67-69 
liability of originator’s bank, 59-60, 
65-67 
limitations imposed by contract, 60-62 
single liability rule, 48-49 
Uniform Commercial Code solution, 
48, 58-60 
good faith in joint ventures 
comparison between United States, 
English, Australian law, 275-277 
settlement systems 
indirect holdings, 287-294, 295 
Unjust enrichment 
commercial credits 
cause of action, 329-330 
Unregistered design right 
copyright 
relationship with unregistered designs, 
103-105 
Design Directive 
registered and unregistered designs, 
101-103 
design right 
relationship with unregistered, 101-105 
Utmost good faith 
insurance claims 
fraudulent claims, 352-353, 364-365, 
369, 370 
fraudulent claims consequences, 
353-355 
impact of and WISE v Grupo, 394-400 
insurer’s duty and claim handling, 
363-364 
post contract duty, 350-351 
insurance contracts See also Insurance 
contracts 
amendment of the cover, 355-357 
renewal, 259-260 
waiver, 262-264, 396-399 
WISE v Grupo Nacional Provincial SA 
avoidance, 394 
disclosure, 394-396, 398-400 
face value of fair presentation, 395-397 
mutual fairness, 397-400 
reinsurance contract, 394 
waiver, 396-399 
waiver arising from non-inquiry, 395 


Waiver 
repayment of commercial credits, 331, 
332-333 
insurance contracts 
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Waiver—cont. 
insurance contracts—cont. 
disclosure statements See Insurance 
contracts 
utmost good faith context, 262-264 
WISE v Grupo Nacional Provincial SA, 
395, 396-399 
Warranties 
clearing banks, 135-136, 139-140 
foreign banks, 135-136, 139-140 
Winding up 
companies 
insolvent, 148-156 
solvent, 147-148 
compulsory winding up, 148-151 
administration to, 151-156 


Winding up—cont. 


creditors voluntary winding up, 152-156 
Enterprise Act 2002, 145-158 
foreign companies 
English requirements, 32-34 
jurisdiction, 29-32, 34-39, 40-47 
forum non conveniens, 36-37, 38-39, 
40-47 
sufficient connection test, 34-39, 
40-43, 45-46 
liquidation 
assessment, 157-158 
background reforms, 143-145 
winding up petitions, 148-149 
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